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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre
PACI FI C GAS & ELECTRI C COVPANY,
Debt or.

PEOPLE OF THE STATE OF CALI FORNI A,
ET AL.,

Plaintiffs,
V.
PGRE CORPORATI ON;, ET AL.,

Def endant s.

CI TY AND COUNTY OF SAN FRANCI SCO,
ET AL.,

Plaintiffs,
V.
PGRE CORPORATI ON, ET AL.,

Def endant s.

CYNTHI A BEHR,

Plaintiff,
V.
PGRE CORPORATI ON, ET AL.,

Def endant s.

Bankr upt cy Case
No. 01-30923DM

Chapter 11

Adversary Proceedi ng
No. 02-3026DM

Adversary Proceedi ng
No. 02-3040DM

Adver sary Proceedi ng
No. 02-3042DM

Consol i dated For
Mbti ons To Renand and
Mbtions To Di sm ss

MVEMORANDUM DECI SI ON ON MOTI ONS TO REMAND

l. | NTRODUCTI ON

On April 23, 2002, the court heard argunents on three notions
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to remand to the state court three conplaints filed agai nst P&E
Corporation (“Corporation”)?!, and in two instances, against

several individuals who are directors of Corporation or of debtor,
Pacific Gas and Electric Conpany (“Debtor”). After considering
the notions, the oppositions, including Debtor’s Position
Regardi ng Mbtions To Remand and The Automatic Stay, and the
argunents of counsel, the court will remand portions of all three
removed actions, for the reasons set forth bel ow

1. FACTS AND PROCEDURAL HI STORY?

On January 10, 2002, Bill Lockyer, Attorney Ceneral of the
State of California (the “AG ), filed a Conplaint For Restitution,
Cvil Penalties, Injunction, Appointnent O Receiver, And O her
Equitable And Ancillary Relief (the “AG Conplaint”) in the
Superior Court of the State of California for the County of San

Franci sco (People of the State of California, ex rel. Bil

Lockyer, Attorney General of the State of California v. PGRE

Corporation, et al.; Case No. CGC-02-403289; Adversary Proceeding
No. 02-3026) (the “AG Action”). On February 2, 2002, Corporation
removed the AG Action to this court by filing its Notice O
Removal O Acti on.

On February 11, 2002, the Gty and County of San Franci sco
(“CCSF”) and the People of the State of California, by and through
San Francisco City Attorney Dennis J. Herrera, filed a Conpl aint

' Corporation is not a debtor in this court; rather,
Corporation is the parent corporation of the debtor.

2 For purposes of the court’s consideration of the three

notions to remand, all of the allegations of all three conplaints
are deenmed to be true.
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For Restitution, Cvil Penalties, Injunction, Appointnent O
Receiver, And O her Ancillary Relief (Conversion; Unjust
Enrichnment; Cal. Bus. & Prof. Code 8§ 17200 - Unlawful, Unfair &
Fraudul ent Business Practices) in the Superior Court of the State
of California for the County of San Francisco (the “CCSF
Complaint”) (Gty and County of San Francisco; People of the State
of California v. PG&E Corporation; Does 1-150; Case No. CGC-02-
404453; Adversary Proceedi ng No. 02-3040) (the “CCSF Action”). On
March 4, 2002, Corporation renoved the CCSF Action to this court

by filing its Notice O Renoval O Action.

On February 14, 2002, Cynthia Behr (“Behr”) filed a Conpl ai nt
For Recovery OF Caim Set Aside Fraudul ent Transfer, Conspiracy,
Attachnent, And/ O Levy Executed Agai nst Assets, Danages,
Restitution, Injunction, Appointnment O Receiver, And O her And
Equitable And Ancillary Relief (Cal. Bus. & Prof. Code § 17200 -
Unl awful, Unfair & Fraudul ent Business Practices; Cal. Cv. Code
§ 3439 - Uniform Fraudul ent Transfer Act; Cal. Conm Code 8§ 6107 -
Sal es Act) (the “Behr Conplaint”) in the Superior Court of the
State of California in and for the County of Santa Clara (Cynthia
Behr v. PG&E Corporation, et al.; Case No. CV-805274; Adversary
Proceedi ng No. 02-3042) (the “Behr Action”). On March 8, 2002,

Cor poration renoved the Behr Action to this court by filing its
Noti ce O Rempbval O Action.?

Despite its lengthy title, the AG Conplaint purports to

® Corporation should have renoved the Behr Action to the San

Jose Division of this court. Fed. R Bankr. P. 9027(a)(1). It is
highly likely that renoval to that division would have resulted in
an intra-district transfer to this division. |In any event, Behr

did not object to the renoval directly to this division and the
court thus considers the issue waived.
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assert one cause of action, viz. violation of the Unfair
Conpetition Act, section 17200 of the California Business and

Prof essi ons Code (“Section”). For the nost part the AG Conpl ai nt
al | eges nunerous events that occurred prior to April 6, 2001 (the
“Petition Date”), the date the Debtor commenced its present
Chapter 11 case in this court. Reducing a conplex history and
dozens of allegations to the sinplest, the thrust of the Section
17200 theory is that Corporation has engaged in a series of events
anmopunting to unlawful, unfair and fraudul ent business acts or
practices including (1) agreeing to the so-called First Priority
Condi tion* while never intending to abide by it and other
conditions; (2) subordinating the interests of Debtor and Debtor’s
ratepayers to Corporation’s own interest; (3) failing to disclose
to the California Public Uilities Comm ssion (the “CPUC’) its
true intentions during the so-called Hol di ng Conpany Proceedi ngs;?®
(4) transferring ratepayer-funded assets from Debtor to
Corporation for the benefit of Corporation and its affiliates,
even whil e Debtor was experiencing financial distress, and w thout
intent to infuse capital into Debtor when it needed capital to

operate, in violation of the First Priority Condition and ot her

* The AG alleges that in order to obtain CPUC s approval of
Debtor’s application to reorganize into a hol di ng conpany
structure (see footnote 5 below), Corporation and its directors
agreed that they would give “first priority” to the capital needs
of Debtor as determ ned to be necessary and prudent to neet its
obligations to serve or operate Debtor in a prudent and efficient
manner. AG Conplaint at T 44(9).

> On Cctober 20, 1995, Debtor filed an application with the
CPUC for approval to reorgani ze under a hol ding conpany structure.
It proposed to inplenent the restructuring through a reverse
triangular nmerger. As a result of the nerger, Debtor would becone
the wholly owned subsidiary of Corporation. AG Conplaint at  37.
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conditions; (5) appropriating over $4 billion fromrevenues that
Debt or had received fromhigh frozen rates paid by ratepayers; (6)
i npl enenting “ring-fencing” transactions to protect the assets of
other affiliates of Corporation from bankruptcy or credit down-
grading, insuring that it would be inpossible for Debtor to access
such excess and inpairing Corporation’s ability to provide cash to
Debtor, again in violation of the First Priority Condition. Wile
the all egations go beyond those summari zed by the court, for
conveni ence they will be referred to herein as the “First Priority
Cains.”

The AG Conpl aint also alleges sone events that occurred after
the Petition Date. It alleges that Corporation is co-proponent of
a Pl an of Reorganization (the “Plan”) in this court whereby Debtor
Wi Il transfer assets of its electricity transm ssion business, its
gas transm ssion business and its electricity generation business
to entities outside of the control of the CPUC. It charges
Corporation with utilizing the Plan (1) to restructure Debtor’s
operations w thout CPUC approval; (2) to renpve those current
operations and activities fromthe CPUC s jurisdiction; (3) to
transfer hydro-electric generation assets for an anount far bel ow
their fair market value, w thout any revenue shari ng nmechani sm
whi ch woul d entitle ratepayers to any credit for profits realized
in violation of California law, (4) to burden Debtor with many of
the liabilities with which it entered bankruptcy; (5) to change
t he ownership structure of Debtor w thout CPUC approval; (6) to
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evade conpliance with the CPUC s Affiliates Rules;® (7) to prohibit
CPUC and the State of California fromtaking action related to the
al l ocation or other treatnent of “gain on sale” related to assets
transferred or disposed under the Plan, and (8) to prohibit Debtor
fromreassum ng the “net open position” of its custonmers unless
certain conditions are net. More specifically, the AG Conpl ai nt
all eges that Corporation’s use of Debtor’s Chapter 11 bankruptcy
to approve restructuring transactions and transfer assets is
“unfair” (AG Conplaint, f 105); that through Debtor’s Chapter 11
bankruptcy case, Corporation and the other individual defendants
are “... continuing to engage in unlawful, unfair and fraudul ent
busi ness practices ...” (AG Conplaint, § 113); and that
“[Corporation’s and the individual defendants’] continuing
wrongful conduct ... will further cause great and irreparable harm
to ratepayers.” (AG Conplaint, § 115.) Wile the allegations go
beyond those sunmari zed by the court, for convenience they will be
referred to herein as the “Plan C ains.”

The CCSF Conpl aint sets forth three separate causes of
action. The first alleges conversion, the second all eges unjust
enrichnment, and the third alleges violation of Section 17200. The
factual allegations are simlar to, but nowhere near as
conprehensive as, those in the AG Conplaint. For purposes of this
Menor andum Deci si on, CCSF' s Section 17200 clains are al so
identified as “First Priority Clains.” They do not allege any

events after the Petition Date.

® I'n Decision D-97-12-088, the CPUC adopted affiliate
transaction rules governing the relationship between California’s
energy utilities and their affiliates. AG Conplaint at  46.
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The conversion claimis sonewhat confusing. CCSF alleges

that “Corporation took at least $5.2 billion from[Debtor] between

1997 and 2000" and that, as a result, Debtor requested and was
granted rate increases to cover shortfalls. CCSF Conplaint, | 43
(enphasi s added). The CCSF Conpl ai nt thus concedes that the
purportedly converted funds were owned and possessed by Debtor at
the tine of the alleged conversions. The CCSF Conpl ai nt does not
all ege that CCSF, citizens of San Francisco or of California, or
Debtor’s ratepayers (as opposed to Debtor) owned or had an

i mredi ate right of possession to the noney at the tine of the

al | eged conversi on.

The unjust enrichnment claimof CCSF also all eges that
Corporation unlawfully took noney from Debtor, leaving it with
insufficient noney to provide safe and reliable electric service.
This resulted in CCSF and ratepayers being forced to advance
addi tional noney to Debtor in the formof rate increases. In
order to avoid Corporation s unjust enrichment, CCSF asks for the
i nposition of a constructive trust upon noney wongfully taken by
Corporation. Regardless of the different drafting approach, this
clai mresenbl es the conversion claim It does not allege anyone
ot her than Debtor owned the allegedly wongfully w thdrawn noney.

The Behr Conpl ai nt appears to be al nbst a verbatim
duplication of the AG Conplaint, although it states four causes of
action: (1) a claimunder Section 17200; (2) a claimunder Cal.
Cv. Code 8§ 3439, the Uniform Fraudul ent Transfer Act (“Fraudul ent
Transfer Cainf); (3) a claimof conspiracy; and (4) a cl ai munder
California Comrercial Code 8 6107, the California Bul k Sal es Law

(“Bulk Sales Cainf). As to the last three causes of action, no
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new facts have been pleaded. Wth respect to Behr’'s Section 17200
clains, those based on pre-petition conduct are also identified as
“First Priority Clains” and those based on post-petition, Plan-
rel ated conduct are identified as “Plan C ains”.

On March 1, 2002, the AG noved to remand the AG Action to
Superior Court; in the alternative he noved for abstention. On
March 22, 2002, CCSF made a simlar notion; on April 1, 2002, Behr
made a simlar notion. Corporation opposed all three notions to
remand and filed notions to dism ss the three conplaints under
Fed. R Cv. P. 12(b)(6), or in the alternative, sought a stay of
the respective actions until the Effective Date of Debtor’s Pl an.
Rat her than consider those notions to dismss, the court directed
the parties to respond to the notions to remand. The court
deferred action on the notions to dismss until resolution of the
notions to renmand.

[11. | SSUES
A Does sovereign imunity prevent the AG Action and the
CCSF Action from being renoved to the bankruptcy court?
B. Do the portions of the AG Action and the Behr Action
raising the Plan Cains fall within the exclusive
jurisdiction of the bankruptcy court?
C Are the First Priority Cains asserted in the AG Action
and the CCSF Action exenpt fromrenoval under 28 U. S. C
§ 1452(a) (“Section 1452(a)”)?
D. Should Behr’s First priority Clains be equitably
remanded under 28 U.S.C. 8§ 1452(b) (“Section 1452(b)”)?
E. May Behr prosecute her Fraudul ent Transfer C ai mand her

Bulk Sales Caimin state court?
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F. May CCSF prosecute its conversion claimin state court?
I'V. DI SCUSSI ON
A Sovereign Imunity Is Inapplicable

Cting People v. Steelcase, Inc., 792 F. Supp. 84, 86 (C. D

Cal. 1992), AG and CCSF argue that the El eventh Amendnent bars
renmoval of the actions initiated by each of them The court

di sagrees. Steelcase is inconsistent with the wei ght of

authority, including that of the Suprene Court and the Northern
District of California,’” and has been rejected i n many subsequent
deci sions fromother courts. See In re Rezulin Products Liability

Litigation, 133 F. Supp.2d 272, 297 (S.D.N. Y. 2001) (“the heavy

wei ght of authority holds that the El eventh Arendnent does not bar
renmoval ”); Regents of the Univ. of Mnn. v. daxo Wl lcone, Inc.

58 F. Supp.2d 1036, 1039 (D. Mnn. 1999) (sane, citing numerous

cases).® This court believes that the reasoning of the mpjority of
the cases is nore persuasive, and concludes that the El eventh

Amendnent does not preclude renoval of the AG action or the CCSF

" See Illinois v. City of MIwaukee, 406 U.S. 91, 100 (1972)
(where state is plaintiff in suit involving federal rights, “those
suits may be brought in or renoved to the [federal] courts w thout
regard to the character of the parties”), citing Ares v. Kansas,
111 U. S. 449, 470 (1884?. See also People v. Acne Fill Corp.,
1997 W. 685254 (N.D. Cal. 1997) (Walker, J.) ((“California brought
suit against Acne of its own accord to recover civil penalties.

As a plaintiff, it cannot now assert immunity fromsuit under the
El eventh Amendnent.”); cf. Lapides v. Board of Regents of the
Univ. Systemof ., UusS __, 122 S Ct. 1640 (2002) (state’'s
removal of suit to federal court constituted waiver of Its

El event h Amendnent i nmunity).

8 In criticizing the Steel case decision, the Regents court
stated: “It is noteworthy that the court in Steelcase did not cite
any authority for this proposition, nor did it attenpt to
di stingui sh the other cases, cited above, which found the El eventh
Amendnent was not a bar to renoval of a state court action in
which a state was the plaintiff.” 58 F.Supp.2d at 1040.
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Action to the bankruptcy court.

B. Plan C ains are Preenpted and Renovabl e

In their respective conplaints, AG and Behr all ege that
Cor poration has mani pul ated the bankruptcy process in a manner
constituting “unlawful, unfair and fraudul ent business practices.”
These all egations, which this court has identified as the “Plan
Cl ains,” cannot be heard by the state court and thus will not be
remanded.

The Bankruptcy Code preenpts virtually all clains relating to
al | eged m sconduct in the bankruptcy courts. See Holloway v.

Househol d Auto. Fin. Corp., 227 B.R 501, 507 (N.D. Ill. 1998)

(finding claimunder Illinois Consunmer Fraud and Deceptive
Practices Act preenpted by Bankruptcy Code), citing MR
Exploration, Ltd. v. Meridian G, Inc., 74 F.3d 910 (9th G r

1996) (finding claimfor malicious prosecution was preenpted by
Bankruptcy Code).® “The Bankruptcy Code provides a conprehensive
schene reflecting a ‘bal ance, conpl eteness and structura

integrity that suggests renedial exclusivity.’” Shape, Inc., 135

B.R at 708, quoting Periera, 92 BR at 908. “Since this federa

statute is applicable here, and has its own enforcenent schene and

separate adjudicative framework, it nust supercede any state | aw

® See al so Gonzales v. Parks, 830 F.2d 1033 (9th Cir. 1987)
(mal i cious prosecution claimpreenpted by the Bankruptcy Code);
Pereira v. First NN Am Nat’'l Bank, 223 B.R 28 (N.D. Ga. 1998)
(finding state law clains for an accounting and unjust enrichnent
preenpt ed by Bankruptcy Code); Brandt v. Swisstronics, Inc. (Inre
Shape, Inc.¥, 135 B.R 707, 708 (Bankr. D. Me. 1992) (Bankruptcy
Code preenpts Massachusetts Consunmer Protection Act with respect
to conduct arising out of or relating to the bankruptcy case?.
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remedi es.” Shape, Inc., 135 B.R at 708.1%°
The Ninth Crcuit recognized this proposition in MR
Explorati on, where it observed:
[A] mere browse through the conplex, detailed, and
conpr ehensi ve provisions of the Ien?thy Bankr upt cy Code
. . . demponstrates Congress’s intent to create a whole
system under federal control which is designed to bring
together and adjust all the rights and duties of
creditors and enbarrassed debtors alike. Wile it is
true that bankruptcy |aw nmakes reference to state | aw at
many points, the adjustnment of rights and duties within

t he bankruptcy process itself is uniquely and
exclusively federal.

MSR Expl oration, 74 F.3d at 913-14 (enphasis added) (noting that

preenption with respect to state | aw renedi es for bankruptcy
activities nmust be applied broadly; otherw se “the opportunities
for asserting malicious prosecution clainms would only be limted
by the fertility of the pleader’s mnd and by the | aws of the
state in which the proceeding took place.”) (citations omtted).

AG and Behr have cited no reported decision in which a
creditor, governnent agency, or other party has attenpted, by
resort to state court, to enjoin (or extract restitution or
damages from a plan proponent for prosecuting a plan of
reorgani zati on or any aspect thereof. Rather, courts (including
the Ninth Crcuit) have held that simlar collateral attacks on
bankrupt cy proceedi ngs and the bankruptcy process should not be

heard by state courts. For exanple, in Gonzales, the debtor

% I'n Shape, Inc., the debtor sued a creditor alleging that

various violations of the automatic stay constituted an unfair and
deceptive business practice. 1d. The court noted that the
Bankruptcy Code contains the renmedy for such violations and thus
“supercede[d]” the state law. Here, as in Shape, Inc., renedies
are provi ded under the BankruFtcy Code to any party who
successfully contests the ability of a debtor to reorganize or the
good faith of a plan proponent, 1 ncluding denial of confirmation.
See 11 U . S. C. 88 1112(b) and 1129(a). Such renedi es shoul d be
pursued exclusively in this court.
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(Gonzal es) defaulted on an obligation prior to conmencing his

chapter 11 case. See Gonzales, 830 F.2d at 1033. A creditor

(Parks) sought to foreclose a deed of trust she held on a house
owned by CGonzales. 1d. Shortly before the scheduled state | aw
trustee sale, CGonzales filed a bankruptcy petition and the trustee
halted the sale. [|d. Parks subsequently filed a statutory tort
action against Gonzales in California state court, claimng that
t he bankruptcy filing constituted an abuse of process. 1d. at
1033-34. (Conzales did not answer the conplaint, and the state
court entered a default judgnent against him |d. at 1034.

Gonzales later filed an adversary proceeding in the
bankruptcy court agai nst Parks, seeking relief fromthe state
court judgnent. 1d. The bankruptcy court granted Gonzal es’
notion for summary judgnment, declaring the state court judgnent
void at its inception as violating the automatic stay. 1d. The
bankruptcy court then vacated the state court judgment. |1d. The
district court affirmed. Id.

On appeal to the Ninth Grcuit, the court agreed wth Parks
that the filing of the abuse of process claimdid not necessarily
violate the automatic stay, as the automatic stay is “primarily
intended to apply to clains based on prior [i.e., prepetition]
debts and obligations[,]” and is “not applicable to debts or
obligations that accrue after the filing of the bankruptcy
petition.” See id. at 1035. The court then noted that “the
effect the [automatic stay] would have on a theoretical third
category of debts and obligations, those that m ght accrue at the
nmonment of the filing or by virtue of the filing, is far fromcl ear

— and that is the category involved in the case before us.” |d.
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Instead, the Ninth Grcuit affirmed the bankruptcy court’s
deci sion on other grounds: that is, state courts are w thout
subject matter jurisdiction to hear a claimthat the filing of
bankruptcy petition constitutes an abuse of process. See id.

In reaching its conclusion, the NNnth Grcuit found:

Filings of bankruptcy petitions are a matter of

excl usive federal jurisdiction. State courts are not
aut hori zed to determ ne whether a person’s claimfor
relief under federal law, in a federal court, and within
that court’s exclusive jurisdiction, is an appropriate
one. Such an exercise of authority would be

i nconsistent with and subvert the exclusive jurisdiction
of the federal courts b¥ allowi ng state courts to create
their own standards as to when persons may properly seek
relief in cases Cbngress has specificall .Prec uded
those courts from adjudicating. The ability
collaterally to attack bankruptcy petitions in the state
courts would also threaten the unitformty of federa
bankruptcy law, a uniformty required by the
Constitution.

* * %

That Congress’ grant to the federal courts of exclusive
jurisdiction over bankruptcy Pet!tlons precl udes .
collateral attacks on such petitions in state courts is
supported by the fact that remedi es have been nmade
aval l able in the federal courts to creditors who believe
that a filing is frivolous. Debtors filing bankruptcy
petitions are subject to a requirenent of good faith,
and violations of that requirenent can result in the

i mposi tion of sanctions. Congress’ authorization of
certain sanctions for the filing of frivol ous bankruptcy

petitions should be read as an inplicit rejection of
ot her penalties . . . In any event, it is for Congress
and the federal courts, not the state courts 0 _decide

what i ncentives and penalties are appropriate for use in
connection wth the bankruptcy process and when those
i ncentives or penalties shall be utili zed.

Id. at 1035-36 (enphasis added) (citations omtted).?!!

UCf., State Street Bank & Trust Co. v. Park (In re Si Yeon Park,

a

Ltd.), 198 B.R 956, 962 (Bankr. C. D. Cal. 1996) (bankruptcy

trustee cannot be required to obtain permssion froma state court

to file a bankruptcy adversary proceedi ng; giving state courts

vet o power over federal actions would violate federal suprenacy

and interfere with the adm nistration of bankruptcy cases.
“Moreover, the bankruptcy court has exclusive jurisdiction to
determ ne whether a case or adversary proceedi ng has been

inproperly filed in the bankruptcy court. The exercise of that
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O particular significance in Gonzales is the Ninth Crcuit’s
refusal to rely upon the automatic stay provisions of the
Bankruptcy Code in reaching its holding. Instead, the court
| ooked to the jurisdictional provisions of the Bankruptcy Code and
hel d that state courts sinply are wi thout power to act in
connection with those matters exclusively wthin the purview of
bankruptcy court jurisdiction. For the sane reason the Gonzal es
court also kept within the bankruptcy court the action agai nst
Gonzal es’ attorney, who was not in bankruptcy.

Gonzal es is anal ogous to the instant case.?® Like the filing
of a bankruptcy petition generally, matters concerning
confirmation of a plan of reorganization in a chapter 11 case go
to the very essence of a bankruptcy court’s “original and
exclusive jurisdiction of all cases under title 11" (see 28 U S.C
8 1334(a)), and, as a core proceedi ng under 28 U S.C
8§ 157(b)(2)(L), plan confirmation is within the protected sphere
of matters that the Ninth Crcuit has held to be free from second-
guessing by state courts. See Guntz v. County of Los Angeles (In

re Guntz), 202 F.3d 1074, 1083 (9th G r. 2000) (“[E]ven assum ng

that the states had concurrent jurisdiction, their judgnent woul d
have to defer to the plenary power vested in the federal courts

over bankruptcy proceedings. . . . The States cannot, in the

jurisdiction is particularly inportant when the matter involves
fundanment al questions of bankruptcy law.]”).

) 12Just as a creditor cannot prosecute an abuse of Process claim
in state court against a bankruptcy debtor and his attorney for
seeking protection of the bankruPtcy court, a creditor S|n1IarI¥
cannot sue a plan proponent in state court upon an allegation o
abusi ve use of the bankruptcy | aws.
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exercise of control over |ocal |aws and practice, vest State

courts with power to violate the suprene |law of the land.”) (cites
and internal quotation marks omtted).®® Oher courts, both state
and federal, have reached the sane conclusion. See, e.g., Saks v.

Parilla, Hubbard & MIlitzok, 67 Cal. App. 4th 567, 573-74 (1998)

(“Parties may not avail thenselves of state court tort renedies to
circunvent federal renedies for their opponents’ alleged m suse of

t he bankruptcy process.”); ldell v. Goodman, 224 Cal. App. 3d 262,

271 (1990) (finding that sanctions contained in Bankruptcy Code
preenpted state action based on allegations that creditor filed
adversary proceeding in bad faith); Gene R Smth Corp. v. Terry's
Tractor, Inc., 209 Cal. App. 3d 951, 954 (1989) (holding that

specific remedial provisions in Bankruptcy Code preenpted debtor’s
state action for abuse of process and nalicious prosecution based
on creditors’ allegedly malicious filing of involuntary bankruptcy

petiion); see also Gonzales, 830 F.2d at 1036 (“A Congressiona

grant of exclusive jurisdiction to federal courts includes the

i nplied power to protect that grant . . . A state court judgnent
entered in a case that falls within the federal courts’ exclusive
jurisdiction is subject to collateral attack in the federa

courts.”) (citations omtted). Because the true gravamen of the

1 See also Contractors’ State License Board v. Dunbar, 245
F.3d 1058, 1063 (9th Cr. 2001) (to extent licensing board erred
i n concluding that proceedings before it came within “police or
regul atory power” exception to the automatic stay in |i1censee’s
Chapter 13 case, such admi nistrative proceedings were void ab
initio, and bankruptcy court was under no obligation to extend
full faith and credit to board’ s determ nation).
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Plan C ains are federal bankruptcy issues, these clains are pre-
enpted and shall not be remanded. *

C. First Priority dains Are Not Renopvabl e

Section 1452(a) provides that a “party may renove any cl ai m

or cause of action in a civil action, other than a proceeding

before the United States Tax Court or a civil action by a

governnental unit to enforce such governnental unit’s police or

requlatory power . . .” 28 U S.C. 8§ 1452(a) (enphasis added).

For the reasons stated below, the court concludes that the First
Priority Clainms asserted by AG and CCSF constitute “police and
regul atory power” clains which are non-renovabl e under Secti on
1452(a) and which are not exclusively “property of the estate.”

AG and CCSF assert their First Priority Clains pursuant to
Section 17200. The California Suprene Court has determ ned that
an action for civil penalties and an injunction brought by a

gover nnent al agency under Section 17200 “is fundanentally a | aw

4 AG and CCSF contend that their respective actions nust be
remanded because Section 1452(a) prohibits renoval of “civil
actions by a governnental unit to enforce such governnental unit’s
police or regulatory powers.” As discussed later in this
menor andum deci sion, the First Priority Cains do constitute
clainms for enforcenment of the police and regul atory powers of the
AG and CCSF and are thus not renovable. The Plan Cl ains asserted
by AG on the other hand, are not police or regulatory clains and
are therefore subject to remand.

A police or regulatory action arises when a governnental body
enforces a statute, law or regulation which is effective whether
or not a bankruptcy exists and which is not preenpted by
bankruptcy law. |f, however, a governnental body is attenpting to
claimthat the bankruptcy process has been abused, such a claim
falls within the exclusive jurisdiction of the bankruptcy court.
Such clains relating to the plan or the plan process are not
subject to a state’s police or regulatory power, but instead fal
wi thin the bankruptcy court’s authority to regulate activities
occurring in the context of a case pending before it. The AG s
Plan Cains are such clainms and, consequently, Section 1452(a)
does not protect themfromrenoval
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enforcenent action designed to protect the public and not to
benefit private parties.” People v. Pacific Land Research Co., 20
Cal.3d 10, 17, 141 Cal .Rptr. 20, 24 (1977); see al so Massachusetts
v. First Alliance Mortg. Co. (In re First Alliance Mrtg. Co.),

263 B.R 99, 108 (9th Cr. BAP 2001) (“it is well-established that
consuner protection is a valid exercise of the police and

regul atory power . . .”7). Therefore, the portions of the AG
Action and the CCSF Action'® asserting First Priority dains!® are
“police or regulatory power” actions and cannot be renoved. 28
U.S.C. § 1452(a).

Corporation asserts that the AG Action and the CCSF Action
are not police power actions because they woul d not satisfy the
“pecuni ary purpose” and “public policy” tests established to
determine if an action is exenpt fromthe automati c stay pursuant
to 11 U S.C. 8 362(b)(4). Section 362(b)(4) is inapplicable to
the issues before it. The court is not dealing with questions
about exceptions to the automatic stay found in 11 U S.C
8§ 352(b)(4). Rather, it nust construe provisions in Section 1452
whi ch descri be what actions nay not be renpved. The pertinent
| anguage of the two sections is nearly identical, but the cases

consi dering the pecuniary purpose and public policy issues have

' Behr's First Priority Claims are not subject to the
r enmoval excePtion of Section 1452(a) since Behr is not a
“governnental unit”. Nevertheless, as discussed in Section IV(D),
t hose particular clains should be equitably renmanded.

1 As discussed previously at footnote 14, the Plan C ains
are not clains seeking to enforce the police or regulatory powers
of the AG and CCSF, since conduct occurring in the context of
proposing and confirmng a plan of reorganization is not subject
to a state’s regul atory power.
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focused on whether as a matter of policy there should or should
not be an exception to the automatic stay. Were the governnent
acts like a creditor, it is stayed just |ike other creditors.
When it is enforcing law, dealing with regulatory and | aw
enforcenent matters, the automatic stay does not stand in the way.
But whether the automatic stay does or does not apply has little
to do with whether actions -- stayed or not -- may be renoved to
t he bankruptcy court. Nothing suggests that automatic stay
consi derations should informthe court’s decision under Section
1452, 17

Corporation also contends that 28 U S.C. 8§ 1441 (" Section
1441") -- a statute governing renovals generally w thout a police
or regul atory power exception -- is available as an alternative
means to renove the AG Action and the CCSF Action to the

bankruptcy court, citing Things Renenbered, Inc. v. Petrarca, 516

US 124 (1995). The court disagrees for several reasons.

First, and nost inportantly, Section 1441 states that “[e]xcept as
ot herwi se expressly provided by Act of Congress,” any civil action
over which federal district courts have original jurisdiction nay

be renoved to federal district court. Section 1452(a) “otherw se

" I'n any event, as noted previously, the California Suprene

Court has determ ned that a governnental unit’s action to enforce
Section 17200 does serve public policy. Mreover, in United
States v. Klein (In re Chapman), 264 B.R 565, 571 (9th Cr. BAP

2001), BAP noted that -- under the 1998 revisions to 11 U S. C. 8§
362 -- a governnmental action to obtain a noney judgnment is not
stayed, but that any action to enforce the noney judgnent is. In

|ight of the 1998 revisions, the “pecuniary interest” test may
have | ost sonme of its relevance. Nonetheless, to the extent AG
and CCSF seek to punish Corporation for purported violations and

to deter simlar conduct in the future, their actions satisfy the
“pecuniary interest” test. 1d. at 570; First Alliance, 263 B.R
at 108-09.
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expressly provide[s]” that state police power actions related to a

bankruptcy case are not renovable. Under the express exception of

Section 1441, then, the First Priority Clains are not renovable.
Second, Section 1452 is nore specific than the genera

provi sions of Section 1441. As such, Section 1452 takes

precedence over Section 1441. Neary v. Padilla (In re Padilla),

222 F.3d 1184, 1192 (9th Cir. 2000) (“Statutory construction

canons require that ‘[w] here both a specific and a general statute
address the sane subject natter, the specific one takes precedence
regardl ess of the sequence of the enactnent, and nust be applied

first.””). Third, Things Renenbered is distinguishable because it

does not address the specific provision of Section 1452(a)
excepting police power actions fromrenoval; rather, it deals with
the applicability of a statute limting appellate review to remand
orders made in suits renoved under Section 1452 and Section 1441.
Corporation also contends that the First Priority Clains are
renovabl e because only Debtor has standing to prosecute such
claims. The court disagrees. The First Priority Clains fal
within the anmbit of Section 17200. Under the express terns of
Cal . Bus & Prof. Code § 17204, civil actions to enforce the Unfair
Busi ness Practices Act (e.g., Section 17200) may be brought by
“any person acting for the interests of itself, its nenbers, or
the general public”). Therefore, the Section 17200 clains do not
bel ong exclusively to Debtor or its creditors, and may be

remanded. 8

® This court expresses no opinion on whether Debtor could
prosecute a Section 17200 action against Corporation or its
officers and directors.
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Corporation further asserts that this court should retain the
First Priority Clains because they are related to the bankruptcy
case and because the court has suppl enmental jurisdiction over them
under 28 U.S.C. 8 1367 and 1441(c). The court dism sses
Corporation’s “related to” jurisdiction argunents as irrelevant.
Assum ng arguendo that the First Priority Clains are related to
t he bankruptcy case (however tangentially, inasmuch as Debtor is
not asserting the clains and the clains are not being asserted
agai nst Debtor), such clainms cannot be renoved here under Section
1452(a).?® Congress did not create an exception (for rel ated
matters) to the exception to the bankruptcy renoval statute
di scussed, supra.

In addition, the court will not exercise suppl enental
jurisdiction over the First Priority Clainms even though it is
retaining jurisdiction over the Plan C ains and (as di scussed
bel ow) over CCSF s conversion and unjust enrichnent clainms and
Behr’ s Fraudul ent Transfer C aimand Bulk Sales Caim Pursuant
to 28 U S.C. 8§ 1367 (“Section 1367"), in any civil action where a
district has original jurisdiction, “except . . . as expressly
provi ded by Federal statute” the district court “shall have

suppl enental jurisdiction over all other clains that are so

related to clainms in the action within such original jurisdiction

that they formpart of the sane case or controversy . . .” 28

US. C 8§ 1367(a). Section 1367(c) notes, however, that the court

¥ I'f AG had brought these clains here initially, the court

may have had “related to” jurisdiction to the extent anK f unds
recovered by AGwuuld flowto the estate. AG brought the First
Priority Clainms in state court and to the extent they are “police
power” clainms, they sinply cannot be renmoved to this court.
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may decline to exercise supplenmental jurisdiction over a claimif
“the claimsubstantially predom nates over the clainf over which
the court has original jurisdiction or if “in exceptiona
ci rcunst ances, there are other conpelling reasons for declining
jurisdiction.” 28 U S.C. 8§ 1367(c)(2) and (4).

In this case, supplenental jurisdiction is not required under
Section 1367(a) because Section 1452(a) “expressly provide[s]
ot herwi se” by preventing renoval of the First Priority d ains.

See Estate of Tabas, 879 F. Supp. 464, 467 (E.D. Penn. 1995)

(Section 1367 “does not allow a party to renove an ot herw se
unrenovabl e action to federal court for consolidation with a
related federal clainf). 1In addition, Section 1367(a) is

i nappl i cabl e because the Plan Clainms and the First Priority C ains
do not formthe sane case or controversy; they do not arise froma
common factual nucleus. |Instead, they are clains based on

di stinct and easily divisible pre-petition and post-petition
conduct .

Nonet hel ess, even if Section 1367(a) were applicable, the
court would decline to exercise jurisdiction because the First
Priority Cains predom nate over the Plan Cains in the AG
Conpl ai nt and the Behr Conplaint.? NMbre inportantly, another
conpel l'ing reason exists for this court to decline suppl enental
jurisdiction: the First Priority Clains constitute non-renovabl e

police power clains and Section 1367 should not be used to

? In the Behr Action the First Priority Clains also
predom nate over the Fraudul ent Transfer C aim and Bul k Sal es
Clai m (which, as discussed | ater, Behr does not have standing to
prosecute). The First Priority Cains also predom nate over
CCSF' s conversion and unjust enrichment clains.
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boot strap nonrenovable clains to related federal clains. Tabas,

879 F. Supp. at 467.

D. Behr’'s Section 17200 d ai ns Shoul d Be Remanded Under 28
U.S.C. Section 1452(a)

As a private citizen, Behr cannot assert the “police power”
exception to renoval available to “governnental units” under
Section 1452(a). Nonethel ess, her “First Priority Clains” asserted
under Section 17200 are virtually identical to the Section 17200
First Priority Clainms of AG and CCSF. The latter clains, which
i nvol ve identical factual issues and simlar |egal issues as
Behr's First Priority Cains, are being remanded under Section
1452(a). Therefore, under the doctrine of equitable renmand set
forth in Section 1452(b), grounds exist to remand Behr’s First
Priority Cains. Such a remand avoids simlar litigation in
mul ti ple fora? and pronotes the goals of judicial efficiency.

E. Behr’'s Fraudul ent Transfer CaimAnd Bulk Sales d aim

Bel ong To Estate And Should Not Be Renanded

Because (as di scussed bel ow), Behr |acks standing to assert
her Fraudul ent Transfer Caimand her Bulk Sales Caim those
particul ar clainms should not be remanded. Such clainms belong to
the estate of Debtor and fall within this court’s core

j urisdiction.

L Behr’s First Priority lains will be remanded back to the
Superior Court of the County of Santa Clara, while the First
Priority Cains of AG and CCSF will be remanded back to the
Superior Court of the County of San Francisco. Upon renmand, to
facilitate the interests of judicial econony, consolidation of
t hese actions appears appropriate but that 1s for the state courts
to consi der.
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Absent court approval, only a trustee or debtor in possession
has standing to assert a fraudulent transfer action. Anerican

Nati onal Bank of Austin v. MrtgageAnerica Corp. (In re

Mort gageAnerica Corp.), 714 F.2d 1266 (5th Cr. 1983) (creditor’s

cause of action under the Texas Fraudul ent Transfers Act passed to
trustee, who is charged with prosecuting on behalf of al
creditors and shareholders); AP Industries, Inc. v. SN Phelps &

Co. (Inre AP Industries, Inc.), 117 B.R 789, 800 (Bankr.

S.D.N. Y. 1990) (holding that initiation of state |aw fraudul ent
transfer action violated the automatic stay; court sancti oned
creditor) (“intercession of a bankruptcy petition vests standing
in a trustee or debtor-in-possession to prosecute an action for
recovery of a fraudul ent conveyance ... ‘It is axiomatic that a
duly qualified trustee in bankruptcy represents the estate and is
the only proper party to maintain any action under Code § 544(b)

and that the creditors of the estate have no right to proceed
i ndependently in their own nanes ... 7).

The Fifth Circuit explained why a trustee or debtor-in-
possessi on has the sole standing to pursue fraudul ent transfer
actions:

The “strong arni provision of the current Code, 11
US.C 8§ 544, allows the bankruptcy trustee to step into
the shoes of a creditor for the purPose of asserting
causes of action under state fraudul ent conveyance acts
for the benefit of all creditors, not just those who wn
a race to judgnent. [Gtation onitted.ﬂ A trustee acting
under section 544 "acts as a representative of
creditors,” [citation omtted] and any proEerty
recovered is returned to “the estate for the eventua
benefit of all creditors.” [Citations omtted.] The
Suprene Court has, in fact, expressly noted that section
“541(a) (1) is intended to include in the estate any
property nade avail able to the estate by other
provi si ons of the Bankruptcy Code,” which would include
property nade avail abl e through section 544. [Citation
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omtted.] Actions for the recovery of the debtor's
property by individual creditors under state fraudul ent
conveyance laws would interfere with this estate and
with the equitable distribution scheme dependent upon
it, and are therefore appropriately stayed under section
362(a)(3). Any other result would produce near anarchy
where the only discernible organizing principle would be
first-cone-first-served. Even w thout the Bankruptcy
Code and the policies that support it, we would be
reluctant to elevate such a principle to a rule of |aw

Mort gageAnerica, 714 F.2d at 1275-76 (enphasi s added).

Simlarly, the creditors of Debtor who had standing to
prosecute cl ainms under any bulk sales law prior to the petition

date no | onger enjoy such standing. AP Industries, 117 B.R at

800 (bankruptcy vests power to prosecute such clains on trustee or
debtor in possession; after bankruptcy, judgnment creditor’s
“status, as a party with standing to void transfers as fraudul ent
conveyances or as defective bulk sales, was inpaired by the

super sedi ng bankruptcy cases.”) (citations and quotations
omtted).

California Commercial Code Section 6107 entitles “clai mants”
to sue for violation of the Bulk Sales Law. The transferor (here
Debtor, according to Behr) has no such right. See Cal. Comm Code
8 6107(a) and (b) and UCC Comment, 1. Under 11 U S.C. § 544(b),
the debtor in possession would have such a right in place of
aggrieved creditors.

Since the estate is the only party with standing to assert
t he Fraudul ent Transfer Caimand the Bul k Sales O aim Behr
cannot pursue these clainms. By initiating such actions Behr
vi ol ated the automatic stay. Moreover, since these clains bel ong

to the estate, they fall within this court’s core jurisdiction

-24-




© 00 N O 0o B~ W N P

N NN N N N NNNP PR P P P P P PP
W N O O~ W N P O © 0 N O 0 M W N B O

under 28 U. S.C. 8 157(H) and (F). Consequently, the court wl|
not remand these cl ai ns.
F. CCSF' s Conversion And Unjust Enrichnent C ains Bel ong To
Estate And Shoul d Not Be Renmanded

As noted previously, CCSF s Conplaint indicates that at the
time of the purported conversions, the noney being converted was
owned and held by Debtor. As such, the claimof conversion
bel ongs to Debtor’s estate and CCSF | acks standing to assert it.

Kremen v. Cohen, 99 F. Supp.2d 1168, 1172 (N.D. Cal. 2000)

(el ements of conversion require plaintiff to have “ownership or
right to possession of the property at the tinme of the

conversion”); Jenkins v. Honmer (In re Homer), 45 B.R 15, 25

(debtors’ claimfor conversion becanme property of estate and
assertable only by trustee). CCSF s unjust enrichment claimis
too simlar to be treated any differently. For the sane reasons
t hat Behr | acks standing to pursue her Fraudul ent Transfer C aim
and her Bulk Transfer Caim CCSF | acks standing to pursue the
conversion claimand the unjust enrichnent claim which belong to
the estate. Therefore, those clains fall within this court’s core
jurisdiction and will not be renanded.
V.  CONCLUSI ON

An order remanding the third cause of action of the CCSF
Conplaint is being issued concurrently with this Menorandum
Deci si on.

In order to avoid confusion in both this court and in the
state courts, no later than July 14, 2002, AG and Behr shoul d

file and serve anmended conplaints, either deleting their Plan
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Clainms or separating the Plan Clains and the First Priority C ains

into distinct causes of action.?

The court will hold a status conference on July 22, 2002, at
9:30 aam with respect to the non-renanded cl ai ns and
Corporation’s pending notions to dismss. At that conference the
court will set a briefing schedule for those notions; nothing
pertaining to themshould be filed earlier. The court will also

di scuss with counsel whether the Plan O ains should be
consolidated with any objections to confirmation of the Plan to be
filed by AG CCSF or Behr.

At the sanme conference the court will determ ne whether the
AG Conpl aint and the Behr Conpl ai nt have been properly anmended
consi stent with this Menorandum Decision. |If so, the court wll
then i ssue remand orders in the AG Action and the Behr Action.
Counsel for Corporation should be prepared to comment on the
anmended conpl aints at the status conference.

Dat ed: June 14, 2002

Denni s Mntal i
Uni ted States Bankruptcy Judge

2 In other words, the AGs Plan Cains set forth in
par agr aphs 99-107 and 113-115 of the AG Conpl aint should either be
del eted or be placed into a separate cause of action alleging
post-petition events that purportedly violate Section 17200.
Simlarly, Behr’s Plan Clains set forth in paragraph 121 of Behr’s
Conpl ai nt shoul d either be deleted or be placed into a separate
cause of action alleging post-petition events that purportedly
viol ate Section 17200.
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